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IN THE 


United States Court of 

District of Columbia. 


Appeals 


No. 9505. 


WALTER T. MARTIN, Appellant , 

v. 

CAPITAL TRANSIT COMPANY, A CORPORATION, 

Appellant. 


On Special Appeal from an Order of the District Court of 
the United States for the District of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is a special appeal allowed by this court on June 
18, 1947 (R. 6) to review an order by Mr. Justice Golds- 
borough of the District Court of the United States for the 
District of Columbia, entered on March 7,1947 (R. 5), deny¬ 
ing appellant’s motion to produce under Rule 34 of the 
Federal Rules of Civil Procedure. This Court has juris¬ 
diction by virtue of Section 17-101 of the D. C. Code (1940). 

Reference in this brief to pages of the joint appendix are 
by the symbol “ (R.) ”. 
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STATEMENT OF CASE. 

Appellant, plaintiff below, sued the Capital Transit Com¬ 
pany, appellee, defendant below, to recover damages for 
personal injuries allegedly sustained by him as a result of 
the defendant’s negligence in causing one of its street cars 
to strike him when the motorman, Earl M. Davis, opened 
the ear doors, which protruded beyond the outside edge of 
the street car, while the car was in motion and the plaintiff 
was standing still on a street car loading platform. (R. 1) 
The defendant answered denying negligence and pleading 
contributory negligence. (R. 2) Thereafter plaintiff took 
the deposition of motorman Davis for purposes of discov¬ 
ery, (R. 6) and in his testimony it appeared that he had 
been in defendant’s employ for only about one month, dur¬ 
ing which period he was learning how to operate a street 
car, and had been operating a street car alone for just a 
few days before plaintiff was injured: (R. 8) that when 
plaintiff was injured he prepared an accident report with¬ 
out' anyone’s assistance, signed it and promptly de¬ 
livered it, on the day of the accident, to the dispatcher at 
the car barn where the street car was kept in accordance 
with the standing rule of the company requiring drivers 
to file such reports: (R. 7) that although he got the names 
of certain witnesses at the scene he could not remember 
their names but stated that such names would appear in 
the accident report which he had turned in. (R. 8, 9) He 
also testified that, in accordance with the regulation of the 
company requiring that a street car involved in an accident 
be promptly returned to the car barn, when the accident to 
the plaintiff occurred he released all his passengers and 
proceeded directly to the car barn; (R. 9) that he remained 
in defendant’s employ for only 4 days thereafter and he 
then resigned because the defendant sought to take discip¬ 
linary action against him in the form of a short suspension 
because, as stated to him by one of defendant’s officials, 
“the accident could have been avoided”. (R. 10) 
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Because of the apparent importance of tae accident re¬ 
port, plaintiff’s counsel requested that a copy of it be pro¬ 
duced at the deposition which defendant’s counsel refused. 
(R. 7) Thereupon plaintiff filed a motion entitled “Motion 
Under Rule 34 for the Production of Written Statement” 
(R. 3) and defendant opposed the motion on the grcrund 
that it was a privileged communication between attorney 
and client, (R. 3) supporting its opposition with an affidavit 
of Ralph T. Powell, manager of defendant’s claim depart¬ 
ment. (R. 4) That affidavit states in effect that, because 
of Mr. Powell’s position and his being a member of the bar, 
all statements furnished to the defendant by its employees 
are confidential communications between attorney and 
client and are therefore privileged against disclosure. (R. 
4) In order to avoid unwarranted inferences being drawn 
from that affidavit to the effect that an attorney and client 
relationship existed, plaintiff considered taking Mr. 
Powell’s deposition, but the necessity therefor was elim¬ 
inated when counsel for plaintiff and defendant entered 
into a stipulation which provided in substance that Davis 
never consulted Mr. Powell in making the accident report, 
that the report was made on a printed form prescribed for 
all such reports, that it was forwarded by Davis through 
official channels and it ultimately reached the claims de¬ 
partment of which Mr. Powell is the head, and that if Mr. 
Powell or any representative of the claims department 
were to take a statement from Davis concerning his knowl¬ 
edge of the facts, such statement would be in addition to 
the accident report which Davis made, and that in this case 
no such additional statement was obtained. (R. 4, 5) 
Plaintiff’s Motion to produce under Rule 34 was argued 
on the record as stated above and was overruled by the 
court below. (R. 5) In denying the motion, the trial judge 
relied on the recent decision of the Supreme Court of the 
United States in Hickman v. Taylor, 329 U. S. 495, 91 L. ed. 
330. A Petition for Allowance of a Special Appeal was 
thereupon filed in this Court and was allowed. (R. 6) 
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STATEMENT OF POINTS BELIED ON. 

The trial judge erred in denying plaintiff’s motion under 
Rule 34 for the production of the written report made by 
defendant’s employee in the regular course of his em¬ 
ployment. 


SUMMARY OF ARGUMENT. 

The Davis report was prepared by him alone without 
consulting anyone and w^as fonvarded by him to his em¬ 
ployer, the defendant, in the regular course of business pur¬ 
suant to the employer’s regulations. At the time the re¬ 
port was submitted it was not known wiiether any claim 
would be presented or litigation would ensue. The report 
w’as not the work product of a lawyer nor did it result from 
any legal consultation. It is artificial and unreal to con¬ 
tend that it was a privileged communication because the 
manager of defendant’s claim department happened to be 
a lawyer. Good cause for the production of the report 
has been shown and its production as a non-privileged 
communication by employee to employer is required by 
the Federal Rules. 


ARGUMENT. 

The Davis Report Was Not a Privileged Communication 
Between Attorney and Client But was the Usual Type 
of Accident Report Made by Employee to Employer 
and as Such was Subject to Discovery Under Rule 34 
Good Cause Therefor Having Been Shown. 

The testimony of motorman Davis given at his deposi¬ 
tion and the stipulation relating to the Powell affidavit both 
establish that the accident report sought to be produced 
was prepared by motorman Davis himself without consult¬ 
ing anyone. It w^as prepared by him pursuant to defen¬ 
dant’s regulation requiring such reports to be filed. It was 
handed by him to his immediate superior, the dispatcher at 
the car bam, and it ultimately reached the defendant’s 
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claims department. It was then that the claims depart¬ 
ment had its first notice of the accident. The fact that Mr. 
Powell, head of that department, happens to be a member 
of the bar, can not possibly change the character of the 
report from an ordinary report by employee to employer 
made in the regular course of business to a privileged com¬ 
munication between attorney and client. The report was 
not made between attorney and client. The report was not 
obtained by an attorney. The fact that it was calculated 
ultimately to rest in the office of the claims manager does 
not operate to change its character to a privileged com¬ 
munication. Nor does the fact that the statement was to be 
used by a lawyer in the claim department in determining 
liability or in later litigation convert it, ab initio, to a privi¬ 
leged communication. It was not “taken” as part of its 
preparation for trial. It was reported pursuant to a reg¬ 
ulation of defendant’s company without regard to whether 
a claim was later to be actually presented. 

The report was not taken by a lawyer or anyone else; 
it was written by motorman Davis on a printed form fur¬ 
nished to him by his employer for that purpose under the 
company rule requiring its employees to file such reports. 
The fact that the printed form was one prescribed by a 
lawyer does not tend to make the report a communication 
from a client to an attorney. A privileged communication 
might have been created had a statement of Davis been 
taken by Mr. Powell in accordance with paragraph 5 of 
the stipulation which provides that “if a statement from 
the operator, Davis, were to be taken by a representative 
of Mr. Powell’s office, or by Mr. Powell personally, such a 
statement would be in addition to the report made by the 
operator, Davis, which he turned over to the Dispatcher at 
the Southern Division”. In paragraph 6 of the Stipula¬ 
tion it appears that in this case no such additional report 
was taken. 

Under these circumstances we respectfully submit that 
the Davis report was not a privileged communication be- 



6 


tween attorney and client, and the decision in Hicktnan v. 
Taylor, supra, is therefore not applicable. In that case it 
was held that discovery procedure could not be used to 
obtain memoranda prepared or statements obtained by, 
and mental impressions of, lawyers. The reason for that 
decision is plain but it has no application here since the 
report sought to be produced was not the result of the 
‘‘work product” or intervention of a lawyer. We concede 
that a statement taken of a witness by a lawyer is not sub¬ 
ject to discovery under Rule 34. The language of Hickman 
v. Taylor, supra, does not permit the extension of the rule 
against discovers to cases of statements not taken bv 
lawyers. 

There are two reported cases dealing with this precise 
phase of Rule 34 since the decision by the Supreme Court 
of the United States in the Hickman case. In the case of 
DeBruce v. Pennsylvania Railroad Co., decided by District 
Judge Kirkpatrick in the Eastern District of Pennsylvania, 
on February 19, 1947, 10 Fed. Rules Serv. 26b.211, Case 2, 
the question presented was stated as follows: 

“May the defendant in a negligence case, in answer to 
a written interrogatory under Rule 33, be required as 
part of its answer to attach a copy of a witness’s signed 
statement, taken by it immediately after the accident, 
the statement not having been taken by its attorney 
and not containing any matter of opinion or anything 
other than a factual account of the accident.” 

The defendant there contended, as the defendant here 
contends, that the decision in the Hickman case forbids 
the disclosure, but the District Judge there said: 

“I do not think that the defendant’s contention as to 
the scope and effect of the opinion in Hickman v. Tay¬ 
lor can be sustained. A careful reading of it indicates 
that the Court at no point intended to deal with any¬ 
thing beyond the specific problem before it—a problem 

1 which it stated so plainly as to admit of little question. 

! The first sentence of the opinion is ‘This case presents 
an important problem under the Federal Rules of Civil 


( 

Procedure as to the extent to which a party may in¬ 
quire into oral and written statements of witnesses, 
or other information, secured by an adverse party’s 
counsel in the course of preparation for possible litiga¬ 
tion after a claim has arisen.’ And later on the Court 
says ‘And the basic question at stake is whether any 
of those devices may be used to inquire into materials 
collected by an adverse party’s counsel in the course 
of preparation for possible litigation.’ Throughout 
the opinion at every point at which occasion arose the 
Court explicitly stated that what was under review 
was discovery procedure directed to the disclosure of 
statements obtained by an attorney for his client in 
preparation for trial. At the heart of the opinion lies 
a discussion by the Court of the historical function and 
status of a lawyer which is far too strongly emphasized 
to admit of the inference, which the defendant draws, 
that the Court meant to rule upon any question uncon¬ 
nected with the lawyer’s part in the judicial process. 

? * 

• • • 

“This is as far as the Court went in dealing with the 
question. Anything directed beyond the problem in 
hand would have been dictum and, while there have 
been plenty of cases in which the Court has included 
dicta in its opinion, this particular case appears from 
the reading of the opinion to be one in which it meticu¬ 
lously avoided making any statements broader than 
the precise question before it.” 

In holding that the statements of a witness taken by one 
other than a lawyer may be compelled to be produced, the 
District Judge said: 

“If this is the correct approach, then I can see no an- 
• sw’er other than that the disclosure of this information 
is in accord with the broad and liberal objectives of the 
discovery provisions of the Rules of Civil Procedure, 
reaffirmed in no uncertain terms by both the Circuit 
Court of Appeals and the Supreme Court in the Hick¬ 
man case. 

The Supreme Court clearly recognized that these ob¬ 
jectives involve more than disclosure of bare facts. 
The Court said ‘Such written statements and docu- 
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ments might, under certain circumstances, be admis- 
1 sible in evidence or give clues as to the existence or 
location of relevant facts. Or they might be useful 
for purposes of impeachment or corroboration. . . . 
Were production of written statements and documents 
to be precluded under such circumstances, the liberal 
ideals of the deposition-discovery portions of the Fed¬ 
eral Rules of Civil Procedure would be stripped of 
much of their meaning. ’ 

In the light of the excerpt from the opinion of the 
Supreme Court quoted above, another illustration may 
! be given which may help to emphasize the point. Sup¬ 
pose a case in which there were two eyewitnesses to an 
i accident and their statements, taken by the defendant, 
were in direct conflict, one disclosing facts which make 
the defendant liable and the other facts which entirely 
absolve it. Were the inquiry to be limited to bare 
facts, the defendant (assuming that it believed that the 
first mentioned was the true version) could honestly 
state those facts and no others. How could the plain¬ 
tiff then show ‘good cause’ under Rule 34 for obtaining 
the version of a witness whose account he had no rea¬ 
son to believe and could not aver was in any way dif¬ 
ferent from the facts as set forth in the defendant’s 
answers. The same considerations would apply if a 
witness, having given a statement to the defendant, 
later repudiated it.” 

The second case is Cogdill v. Tennessee Valley Authority , 
decided by District Judge Taylor in the Eastern District of 
Tennessee, on June 25, 1947, and it appeared there that the 
plaintiff was critically injured in a tugboat accident. Three 
days later defendant employed attorneys to defend it 
against suits which might result and to sue the railroad 
company whose float was involved in the accident. State¬ 
ments of witnesses were obtained by the attorneys who in¬ 
vestigated the case. In holding that the statements ob- 
tained by the attorneys were not barred from production 
by the Hickman decision, the District Judge said: 

“It is conceivable that some material in an attorney’s 
custody might be his own exclusive product and privi- 
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leged under the holding of the above case (Hickman v. 
Taylor), or that some material might by its nature 
be privileged, but this character would arise from the 
intrinsic nature of the material, not from an apparent 
attorney-client relationship. From the viewpoint of 
the Rules, this is a significant distinction. If defen¬ 
dants believe some of their material to be intrinsically 
privileged, they may rely upon the court to determine 
whether that belief is justified. If they rely upon 
privilege arising from the relationship of attorney and 
client and a theory that the requested material is not 
within the absolute control of the defendant, that re¬ 
liance is not well founded.” 

The Court later modified its ruling after additional affi¬ 
davits were filed which showed lack of good cause for the 
production of the statements obtained by the attorneys. 
The Cogdill case is, of course, distinguishable from the case 
at bar in that the lawyers obtained the statements there 
involved. 

It is respectfully submitted that the case at bar is gov¬ 
erned by the well established line of cases in the trial courts 
which hold that reports made by employees in the regular 
course of business to their employers are subject to dis¬ 
covery. 

Murphy v. New York & Porto Rico Steamship Co., 
27 F. Supp. 878 (S. D. N. Y. 1939) 

Kenealy v. Texas Co., 29 F. Supp. 502 (S. D. X. Y. 
1939) 

Stark v. American Dredging Co., 7 Fed. Rules Serv. 

34.411, Case 1, 3 F. R. D. 300 (E. D. Pa. 1943) 
Eiseman v. Pennsylvania R. Co.. 7 Fed. Rules Serv. 

34.411, Case 2, 3 F. R. D. 338 (E. D. Pa. 1944) 
Farr v. Delaware, Lackawanna & Western R. Co.. 8 
Fed. Rules Serv. 642 (S. D. N. Y. 1944) 

Topolinsky v. Palmer, S Fed. Rules Serv. 663 (S. D. 
X. Y. 1945) 

Terrell v. Standard, Oil Co. of New Jersey, 9 Fed. 

Rules Serv. 599 (E. D. Pa. 1945) 

Dowd v. American S. S. Co., 9 Fed. Rules Serv. 670 
(W. D. N. Y. 1945) 
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Nedimyer v. Pennsylvania R. Co., 9 Fed. Rules Serv. 
621 (E. D. Pa. 1946) 

Corbett v. Columbia Transportation Co., 9 Fed. Rules 
Serv. 667, 669 (W. D. N. Y. 1946) 

Barreca v. Pennsylvania R. Co., 9 Fed. Rules Serv. 
679 (E. D. X. Y. 1946) 

Mulligan v. Eastern Steamship Lines, 10 Fed. Rules 
Serv. 34.411, Case 3 (S. D. N. Y. 1946) 

As shown in the petition for allowance of special appeal 
and in the opposition thereto, the decisions by the several 
judges of the court below on the question here presented 
have not been uniform in either allowing or disallowing 
discovery. Good cause has been shown wiiy the report 
should be produced. To argue, as defendant did below, 
that a statement is not subject to production because a depo¬ 
sition has been or can be taken is to argue a principle which 
is not consistent with the Federal Rules of Civil Procedure. 
Since it is possible to take a deposition in every case, Rule 
34 would be unnecessary if defendant’s argument w^ere 
adopted. To argue that production should be denied be¬ 
cause of the existence of the deposition is artificial and 
unreal because the urgent need for the statement was not 
apparent until the deposition was actually taken. If the 
Davis report were consistent with his testimony, defen¬ 
dant’s counsel would probably not have refused its produc¬ 
tion. At that time, in refusing the production, defendant’s 
counsel said: “Any report made would have been for the 
purpose of counsel in preparing the case and therefore it 
would have been privileged.” (R. 7) Davis’ deposition 
shows that he had no real experience driving streetcars 
before the accident since he had completed his course of 
training only a few days before the accident. (R. 8) Of 
extreme significance is the fact that he was retained in the 
employ of the defendant for only two days following the 
accident because defendant threatened disciplinary action 
against him because of his involvement in the accident. He 
testified that his supervisor who imposed the suspension 
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“told me that the accident could have been avoided because 
of this and that” (R. 10) and because of the threatened 
suspension Davis resigned. The significance of the written 
statement under these circumstances is obvious. Good 
cause for its production is implicit in these circumstances. 
If the statement supported his oral testimony, his employer 
would probably not have taken disciplinary action. The 
fact that defendant did take disciplinary action without a 
hearing but on the basis of his written statement permits 
the inference to be drawn that the written statement was 
inconsistent with his testimony, and probably contains ma¬ 
terial and relevant information tending to establish plain¬ 
tiff’s claim of negligence. 

In DeBruce v. Pennsylvania Railroad Co., supra, in com¬ 
menting upon the value of a written statement made imme¬ 
diately after the event, the Court said: 

“The view expressed in this opinion is grounded upon 
the proposition that the statement of a witness taken 
immediately after the accident, on the spot as it were, 
is a catalyst of unique value in the development of the 
truth through the judicial process. If this is so (and 
I believe that any experienced trial judge would agree 
that it is), then every consideration of the efficient 
working of that process, as well as fairness, requires 
that it be available to both parties, no matter which one 
obtained it.” 


CONCLUSION. 

For the foregoing reasons, it is respectfully submitted 
that the order below overruling the motion to produce un¬ 
der Rule 34 should be reversed with directions to the lower 
court to grant the motion. 

Respectfully submitted, 

Alvin L. Newmyee, 

David G. Bress, 

Attorneys for Appellant. 
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IN THE 


United States Court of 

District of Columbia. 


Appeals 


No. 9505. 


WALTER T. MARTIN, Appellant , 

v. 

CAPITAL TRANSIT COMPANY, A CORPORATION, 

Appellee. 


On Special Appeal from an Order of the District Court of 
the United States for the District of Columbia. 


JOINT APPENDIX. 

L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed Dec 12 1945 

Complaint 

(Damages for personal injuries to pedestrian 
struck by street car.) 


2. On May 12,1945, at or about 8:00 P. M., the plaintiff, 
while walking in an easterly direction from the west to the 
east side of Georgia Avenue, at or about in front of prem- 
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ises 3620 Georgia Avenue, came to a stop on the south 
bound street car loading platform located in front of said 
premises and, while so standing, an electric street car, 
owned by the said defendant and operated by its agent, 
servant, and employee in a southerly direction on Georgia 
Avenue at said place, was negligently and carelessly oper¬ 
ated in that the operator thereof opened the right front 
door of said street car while it was still in motion 
2 and thereby caused said open door to strike the 
plaintiff, while he was standing, as aforesaid, result¬ 
ing in his being thrown to the ground and causing him to 
sustain serious and permanent physical injuries. 

• •*•**••*■• 

4 Filed Dec 27 1945 

Answer 

First Defense. 

The defendant admits that on, to-wit, May 12, 1945, at 
about 8:05 p.m., in the 3600 Block of Georgia Avenue, N.W., 
Washington, D. C., plaintiff was in collision with a south¬ 
bound street car operated by defendant’s agent. 

2. Defendant is without knowledge or information suffi¬ 
cient to form a belief concerning the injuries allegedly suf¬ 
fered by plaintiff. 

3. The defendant denies that plaintiff was struck by the 
open doors of the street car and defendant further denies 
each and every allegation of the complaint not herein spe¬ 
cifically answered. 

Second Defense. 

The collision aforesaid was occasioned by plaintiff’s own 
negligence. 



3 


42 Filed Dec 18 1946 

Motion Under Rule 34 for the Production of Written 

Statement 

Comes now the plaintiff, Walter T. Martin, by his attor¬ 
neys, and moves this Honorable Court for an order requir¬ 
ing the defendant, Capital Transit Company, to produce 
for inspection and copying by the plaintiff of the written 
report of an accident made in the line of his duties by Earl 
Maxwell Davis of 1217 Pleasant Street, S.E., Washington, 
D. C., an employee of the defendant, concerning the acci¬ 
dent of May 12, 1945 which is the subject matter of the 
above entitled action and in which plaintiff was injured. 
Said report was made immediately after said accident and 
within the regular course of defendant’s business, and as 
cause therefor plaintiff says as follows: 

In a deposition taken of said Mr. Davis on April 11,1946, 
he testified that he made a written report to the Capital 
Transit Company immediately following the accident, pur¬ 
suant to its standing rule that accident reports be filed by 
its employees; that at said deposition demand was made 
on behalf of the plaintiff for production of said report, but 
the same was not produced; and that plaintiff gave notice 
to the defendant at that time that appropriate steps by 
motion would be taken to require its production. 

Newmyer & Bress, 

By David Gr. Bress, 

Attorneys for Plaintiff. 

******#•*.•* 

43 Memorandum 

December 26 1946 

Points and authorities in opposition to motion under 
Pule 34 for the production of written statement of defen¬ 
dant’s employee, filed. 

• •*•*• ••*■* 
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44 Filed Dec 26 1946 
Affidavit of Ralph T. Powell 

District of Columbia, s$: 

I, Ralph T. Powell, being first duly sworn according to 
law, depose and say: 

That I am a member of the Bar of this Court and of the 
United States Court of Appeals for the District of Colum¬ 
bia, that I am employed as manager of the Claim Depart¬ 
ment of the defendant, Capital Transit Company, that in 
my capacity as set forth above and under my direction a 
statement was taken from Earl Maxwell Davis, operator 
of the street car involved in the collision -with the plaintiff 
in the above-entitled cause, concerning the accident alleged 
in the Complaint, that this statement was taken to be used 
by me in my capacity as attorney at law* and manager of 
the Claim Department in determining the liability, if any, 
of the defendant, Capital Transit Company, and for use in 
defending any litigation which might and did, in fact, arise 
out of the occurrence described in the statement, that this 
statement is, therefore, confidential and privileged. 

Ralph T. Powell. 

Subscribed and sworn to before me this 23rd day of De¬ 
cember, 1946. 

Thelma J. Ullman, 

(Seal) Notary Public , D. C. 

My Commission Expires August 14,1949. 

45 Filed Mar 6 1947 

Stipulation of Counsel in Connection With Motion Under 
Rule 34 for the Production of Written Statement of 
Defendant’s Employee 

It is stipulated, by and between counsel for the respective 
parties hereto, as follow’s: 
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(1) That the report made by the operator, Davis, was 
made without any consultation by him with Mr. Powell. 

(2) That Mr. Powell, as head of the Claim Department, 
prescribes procedures to be followed in making reports and 
the printed forms on which such reports are to be made. 

(3) That such form was used by the operator, Davis, in 
making his report in this case. 

(4) That such report was executed by Davis and for¬ 
warded through official channels to the Claim Department 
of the defendant of which department Mr. Powell was the 
manager. 

(5) That if a statement from the operator, Davis, were 
to be taken by a representative of Mr. Powell’s office, or by 
Mr. Powell personally, such a statement would be in addi¬ 
tion to the report made by the operator, Davis, which he 
turned over to the Dispatcher at the Southern Division. 

(6) That no additional report was taken in this case. 

David G. Bress, 

1001 15th Street, N.W., 
Attorney for Plaintiff. 

Hogan & Hartson, 

By George D. Horning, Jr., 
810 Colorado Building, 
Washington, D. C. 

46 Filed Mar 6 1947 

Order Denying Motion for Production of Written 

Statement 

This cause came on to be heard on motion by the plaintiff 
for an order to require the defendant, Capital Transit 
Company, to produce for inspection and copying by the 
plaintiff a written report of an accident made by Earl 
Maxwell Davis, an employee of the defendant, and on con- 
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sideration thereof and of the arguments of counsel, it is 
by the Court this 6th day of March, 1947, 

ORDERED that the motion be and the same is hereby 
denied. 

T. Alan Goldsborough, 
Justice. 

Memorandum 

March 10 1947 

Notice of intention to apply for allowance of special ap¬ 
peal filed. 

• •* •**#•*• 

47 Filed Jun 19 1947 

Order 

On consideration of the petition for allowance of a spe¬ 
cial appeal from the order of Mr. Justice T. Alan Golds¬ 
borough entered in this cause on March 6, 1947 in the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, and of the objections thereto, and petitioner’s reply, 
It is 

ORDERED by the Court that a special appeal from said 
order be, and it is hereby, allowed. 

Per Curiam. 

Dated June 18, 1947. 

n. 

EXCERPTS FROM TESTIMONY AND TRANSCRIPT 
6 Earl Maxwell Davis 

12 Q. Do you maintain any kind of a manifest that 
would indicate whether or not Mr. Martin was hurt 
on your second trip downtown or your first? A. Yes, I 
keep a manifest. 
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Q. Do you turn those in to the company? A. Yes. 

Q. Do you also prepare a report of this accident and 
turn it in? A. Yes, sir. 

13 Q. Did you prepare such a report? A. Yes. 

Q. Did you prepare it yourself or with the assist¬ 
ance of somebody? A. Myself. 

Q. Did you sign that report? A. I did. 

Q. To whom did you turn it over? A. To the dispatcher 
at the southern division. 

Mr. Bress: Do you have a copy of that report with you, 
Mr. Smith? 

Mr. Smith: I do not know, Mr. Bress. 

Mr. Bress: We would like to have a copy of that report, 
and make the request for it at this time. 

Mr. Smith: Any report made would have been for the 
purpose of counsel in preparing the case and therefore it 
would have been privileged. 

By Mr. Bress: 

Q. You have a standing rule at the company that when¬ 
ever an accident occurs, you prepare a report of the acci¬ 
dent and turn it in to your superiors? A. That is right. 

Q. And this time a report was prepared and submitted 
pursuant to that rule? A. That is correct. 

Mr. Bress: We will take appropriate steps, by 

14 motion, to require the production of that report in 
accordance with the Federal rules. 

Q. Now, as you were proceeding south on Georgia Ave¬ 
nue, will you tell us what happened in the accident in which 
Mr. Martin was injured? Tell us in your own words. A. 
I was going south, coming into town, and was coming to 
the loading zone on Otis Place, and there was an auto¬ 
mobile riding my right rail. I threw the switch forward to 
ring the gong and then released it. The gong rings at a sec¬ 
ond interval; I don’t know how much lapse between gongs. 
I also noticed a gentleman standing midway up on the 
loading zone, and I had a signal to discharge passengers 
at this stop. I noticed that when I got pretty well up to 
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the platform that the ear was going down to the right of 
the loading zone, and there were tw’o passengers trying to 
cross. So I came in for my stop, watching this man on the 
platform. When I was approximately 2 to 3 feet from him, 
w’hen he deliberately stepped in front of the car I immedi¬ 
ately threw it into emergency. 

Q. Is that all? A. That is all. 

Q. Are these the facts that you reported in your state¬ 
ment to the transit company in the report which you made? 
A. That is correct. 

17 Q. Latter part of March when you were employed 
by the Transit Company? A. That is right; that is 
when I started to school there. 

Q. And you were in that school learning how to operate 
a street car for about a month? A. That is correct. 

Q. Then you operated it alone for just a few days before 
this accident happened ? A. That is correct. 
*•«•••••#• 

22 Q. In coming in for the stop, did you have other 
passengers on the platform to pick up? A. Yes. It 

seems to me that there were two. 

Q. Where were they standing? A. They were standing 
down at the end, the south part of the loading zone. 

Q. Did you get their names? A. I believe I did. I do 
not— 

Q. Were they included? A. I can not recall. 

Q. If you got the names, did you turn them over to the 
Transit Company? A. Yes. 

Q. Did you get the names of any passengers on the street 
car? A. Yes. 

23 Q. Were they in your report? A. They were in 
my report. 

Q. Do you remember the names of any of the passengers 
on the street car? A. I can not recall. 

• •••••••• 

Q. Can you tell us the names of any of the wit¬ 
nesses whose names appear on that report? A. No. 


24 
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Q. You don’t remember any of them? A. All I did was 
just submit so many witnesses in number, not by name. 

Q. Were there any of the witnesses sitting near your 
position as motorman of the street car? A. I cannot re¬ 
call. 

Q. Have you seen any of the statements submitted by 
those witnesses? A. No. 

Q. Did you get the names of the two prospective passen¬ 
gers who were standing on the platform? A. I presume 
I did. 

Q. You don’t remember that? A. They were colored. 
I don’t recall their names. 

*#••••••#• 

35 Q. Did you continue driving the street car from 
the scene? A. I unloaded my passengers and pro¬ 
ceeded to the car barn. 

Q. You did not continue on your assigned trip? A. Not 
on my assigned trip. The rules and regulations on any car 
involved in an accident, you would take is to the car barn, 
which I did. 

Q. And you released all your passengers at that time? 
A. I released all my passengers and changed the sign on 
the car which read “7th Street Wharves” and proceeded 
to the car barn and made my report. 

Q. Did you work any more that evening? A. No more 
that night. 

Q. How long thereafter did you continue in the employ 
of the company? A. I would say approximately four days 
after that. 

Q. Then you were separated from your employment with 
the Transit Company. Did you quit or were you fired or 
what? A. I decline to answer that. 

Q. Is there any question in your mind as to whether you 
quit or were fired? A. No, there is no question in my mind. 
Q. Did you operate a street car for the Transit Company 
after the occasion of this accident? A. Yes. 

36 Q. WTien? A. Two days. 
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Q. Two days? A. The 13th and 14th of May. 

Q. After the 14th you did not operate any more? A. No. 

Q. So that your entire experience as the operator of a 
street car without an instructor present consisted of a few 
days prior to this accident and two days after this acci¬ 
dent? Is that correct? A. That is correct. 

Q. You refuse to state what the circumstances were that 
resulted in your leaving the employment of the transit com¬ 
pany? A. Well, as long as it does not pertain to the acci¬ 
dent I decline to answer. 

Mr. Smith: Mr. Davis, you may answer these questions 
and objection can be made at the proper time. It is per¬ 
fectly proper to answer even though to your mind they do 
not have to do with the accident. 

The Witness: You mean as to -why I was separated? 

Mr. Smith: Any of these things. 

The Witness: Well, the reason I was separated, I oper¬ 
ated my street car two days and I got a call to go 
37 up to the 36th Street offices, which is the main office, 
and I was informed by somebody there—I don’t 
know what it would be they would call it where they take 
disciplinary action, and I was given 2 days suspension for 
this accident, and I asked the party why the two days and 
he told me that the accident could have been avoided be¬ 
cause of this and that, which I could not see, his way of 
thinking about it, and I made a complaint. So he said, 
“Mr. Davis”—he says, “If you are not satisfied with two 
days, we will give you 7 days.” So I resigned. 

• ••••••••• 
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CAPITAL TRANSIT COMPANY, Appellee. 
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BRIEF FOR APPELLEE. 


I. STATEMENT OF CASE. 

This is a special appeal from an interlocutory order en¬ 
tered by the District Court in favor of the Capital Transit 
Company, hereinafter designated as defendant, on a mo¬ 
tion under Federal Rule 34 by appellant, Walter T. Martin, 
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hereinafter designated as plaintiff, for production of a 
written statement made to defendant by its motorman, Earl 
Maxwell Davis, concerning a streetcar accident in which 
plaintiff was injured. 

On April 11,. 1946, plaintiff took the deposition of Earl 
Maxwell Davis (App. 3; Appellant’s Brief, 2) in which the 
latter gave his sworn version of the accident (App. 7-8) 
and stated that he prepared a report sometime after re¬ 
turning to the car barn following the accident (App. 9). 
Counsel for defendant declined at the deposition to comply 
with the demand of plaintiff’s counsel for a copy of the re¬ 
port, the reason stated being that such a report would have 
been for the purpose of counsel in preparing the case 
(App. 7). 

By formal interrogatories mailed December 17, 1946, 
plaintiff asked for a list of witnesses known to the defen¬ 
dant, and on December 26, 1946, the defendant in answer 
thereto supplied a list of witnesses. (Stipulation filed in 
Court of Appeals, November 20, 1947). 

On December 18, 1946, without any supporting affidavit, 
plaintiff filed a motion under Rule 34 for the production 
of Davis’ written statement asserting that the said report 
to defendant was made within the regular course of defen¬ 
dant’s business pursuant to defendant’s standing rule 
(App. 3). On December 26, 1946, defendant filed a memo¬ 
randum of points and authorities in opposition to the 
motion (App. 3) and also an affidavit of Ralph T. Powell 
to the effect that he was a member of the Bar of the Dis¬ 
trict Court and of the United States Court of Appeals for 
the District of Columbia and manager of defendant’s claim 
department; that in his capacity and under his direction, a 
statement was taken concerning the accident from Earl 
Maxwell Davis for use in Mr. Powell’s capacity as attorney 
at law and manager of defendant’s claim department in 
determining its liability and for use in defending any liti¬ 
gation arising from the occurrence (App. 4). It was stipu¬ 
lated that both the procedure for reporting and the forms 
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upon which they were made were prescribed by Mr. Powell, 
that such report was sent through the official channels to 
Mr. Powell and that no further statement was taken from 
Davis (App. 5). 

After arguments by counsel and consideration of the mo¬ 
tion, the District Court denied the motion in an order dated 
March 6, 1947 (App. 6). 

In the statement of the case contained in appellant’s 
brief, plaintiff erroneously states defendant’s position with 
reference to the motion as being predicated on the privilege 
attached to confidential communications between attorney 
and client (Appellant’s Brief, 3). In fact the defendant’s 
position taken at the time of the original request for the 
statement (App. 7), in Mr. Powell’s affidavit (App. 4) and 
upon the argument in the District Court was that.the state¬ 
ment of Davis had been obtained for the purposes of counsel 
in connection with ascertaining liability, if any, and in de¬ 
fense of litigation. 

H SUMMARY OF ARGUMENT. 

The District Court did not abuse its “may order” dis¬ 
cretion under Rule 34 for the reasons that: 

1. The statement sought did not “constitute or contain 
evidence” as required by Rule 34. Since defendant was in 
the business of public carrying, not litigating, a report of 
its employee was not in the “regular course of business,” 
hence would not be evidence either for or against it. 

2. The “good cause” requisite under Rule 34 was neither 
shown nor capable of being shown. Plaintiff’s deposition 
of Davis, being the latter’s sworn version of the accident, 
was the essence of what plaintiff seeks. Plaintiff cannot 
urge on appeal from a discretionary order an asserted 
“good cause” not called to the attention of the District 
Court. 

Davis’ statement was obtained in preparation for litiga¬ 
tion and was entitled to protection. That a claim had not 
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actually been filed is immaterial since defendant rightly 
assumed that a serious personal injury would eventually 
result in such a claim or legal action. Mr. Powell, an at¬ 
torney, obtained the statement in the form and pursuant 
to procedure prescribed by him. He did not “happen to 
be an attorney” but was qualified for his work because of 
his legal knowledge. Moreover, upon principle, an unrep¬ 
resented party should be as much entitled to protection of 
its work-product in anticipation of litigation as would be 
a party who had legal representation. 

HI. ARGUMENT. 

1. The Davis statement did not “constitute or contain evi¬ 
dence” as required by Rule 34. 

Rule 34 by its express terms is applicable only to mate¬ 
rials “which constitute or contain evidence” material to 
any matter involved in the action. Plaintiff in the text of 
his motion asserts only that the report was within “the 
regular course of defendant’s business” and made pursuant 
to a rule of defendant (App. 3). 

In Palmer v. Hof man, 318 U. S. 109 (1943), the United 
States Supreme Court held that a statement made by a 
railroad engineer, in accordance with a company regula¬ 
tion requiring its employees when they were actors in an 
accident to make a report for use in probable litigation, 
was not admissible in evidence and did not constitute a 
leport in the “regular course of business.” Mr. Justice 
Douglas pointed out that such reports “are calculated for 
use essentially in the court, not in the business. Their 
primary utility is in litigating, not in railroading. ’ ’ 

In Holtzoff, “Instruments of Discovery under Federal 
Rules of Civil Procedure,” 41 Mich. L. Rev. 205 (1942) 
that authority who has been closely connected with the Fed¬ 
eral Rules of Civil Procedure from their inception, states: 

“A majority of the courts passing on the matter have 
held that the discovery permitted by Rule 34 may be 
had only in respect to a document which constitutes 
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admissible evidence or which contains such evidence 
and may not be extended to documents which may fur¬ 
nish leads for obtaining evidence.” 

Plaintiff’s contention with respect to the Davis statement 
was urged and rejected in Zeoli v. New York Cent . R. R., 
S F. R. Serv. 663 (E. D. N. Y. 1945). In that case plaintiff 
moved for an order requiring defendant to produce state¬ 
ments given to defendant’s claim department by seven of 
its employees. The court denied the motion, saying at 664: 

“I cannot see how statements taken by the claim de¬ 
partment of a railroad from members of the crew or 
yard employes can be brought under the regular entry 
rule. It is clearly indicated in Palmer v. Iloffman, 31*8 
U. S. 109 (1043) that statements of the character in¬ 
volved in this motion are not under the regular entry 
rule and apparently the Court determined that these 
statements are not regular entries because they are not 
records made for the systematic conduct of the business 
as a business.” 

Justice Proctor in Shjdell v. Capital Transit Co., 1 
F. R. D. 15 (D. C. 1939) denied a motion under Rule 34, 
saying, at 16: 

“Good cause is not shown as required by the Rule. 
The documents are not evidence, except possibly as a 
means of contradicting one who in the trial may tes¬ 
tify contrary to a previous written statement, signed 
or approved by him. * * *” 

The most recent expression ojt the rule in this jurisdic¬ 
tion is found in Earner v. Capital Transit Co., D. C., Civil 
Action No. 35697, a case with characteristics virtually iden¬ 
tical with those of the case at bar. Justice Schweinhaut on 
October 29, 1947, filed an opinion stating: 

“The requirement of a showing of good cause as pro¬ 
vided by Rule 34 has not been made. I am of the 
opinion that a mere hope or a mere possibility that the 
statements in the possession of Mr. Powell may ulti¬ 
mately be used to impeach the testimony of the "defen- 
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dant’s employees is not enough to warrant the Court 
to compel their production, especially in view of the 
fact that depositions of the three people have been 
taken. 

“Plaintiff’s oral motion to require the production of 
the statements given to Mr. Powell is denied.” 

Accord: Kenealy v. Texas Co., 29 F. Supp. 502, 504 
(S. D. N. Y. 1939). 

As in the Earner case, the plaintiff in the instant case is 
seeking a written employee report in the “mere hope or 
possibility” that the statements in the possession of Mr. 
Powell may ultimately be used to impeach the employee 
Davis, whose sworn testimony has already been taken by 
plaintiff. 

The obvious distinction between statements made by re¬ 
sponsible managing agents such as ship officers (involved 
in many of the cases relied upon by plaintiff) and state¬ 
ments made by an ordinary employee was emphasized by 
Judge Otis in Galbreath v. Bond Stores, 8 F. R. Serv. 628 
(W. D. Mo. 1944). In denying the motion for production 
the court said: 

“A report by another than the defendant or by some 
servant of the defendant, not the alter ego of the de¬ 
fendant would be hearsay.” 

Plaintiff’s motion for production (App. 3) reveals two 
significant omissions when compared with official Form No. 
24. While the forms are not obligatory they are illustra¬ 
tive of "what the Supreme Court’s distinguished advisory 
committee on the Rules deemed the “simplicity and brev¬ 
ity” contemplated by the rules. Buie 84. Form 24 con¬ 
tains a statement in the text of the motion that each of the 
requested documents “constitutes or contains evidence rel¬ 
evant and material to a matter involved in this action, as is 
more fully shown in Exhibit A hereto attached” and then 
as Exhibit A provides for attachment of an affidavit set¬ 
ting forth the facts showing such relevancy. Plaintiff’s 
motion was not supported by such an affidavit nor did it 
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state in its text that the documents sought constituted or 
contained evidence. The motion merely asserted that the 
Davis report of the accident was within the regular course 
of defendant’s business and made pursuant to defendant’s 
rule, recited a demand and refusal to produce and de¬ 
manded, apparently as of right, that the Court order such 
production. Since Rule 34 provides that a court “may 
order” the production of only such things as “constitute 
or contain evidence,” the District Court clearly cannot be 
said to have abused its discretion in denying a motion which 
neither asserted nor established this factor which by the 
Rule’s terms is essential to the Court’s power to act. 

2. The “Good Cause” showing, requisite under Rule 34, 
was not made with reference to the employee’s statement 
secured by defendant in anticipation of litigation. 

By its express terms Rule 34 “may order” production 
only upon motion of a party “showing good cause there¬ 
for.” An examination of the record in the case at bar indi¬ 
cates that no such showing has been made. Plaintiff merely 
states in his brief that good cause “has been shown” (Ap¬ 
pellant’s Brief, 4, 10) and that good cause “is implicit” 
because the employee testified on his deposition that he had 
been subjected to disciplinary action following the acci¬ 
dent (Appellant’s Brief, 11). 

The short answer to the plaintiff’s argument is that even 
if it could be assumed arguendo that disciplinary action 
supports an inference that the employee reported unfavor¬ 
able facts which were inconsistent with his sworn testimony 
at the time of his deposition (Appellant’s Brief, 11), plain¬ 
tiff made no such showing to the District Court. Davis’ 
deposition was taken on April 11, 1946 (App. 3). Plain¬ 
tiff’s motion for production was filed December 18, 1946 
(App. 3). The motion was made without affidavit and 
contains not one word with reference to any asserted 
disciplinary action nor the inferences drawable there¬ 
from. What the plaintiff urged on the District Court 
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was a demand as of right for the Davis report be¬ 
cause assertedly made in the “regular course of defen¬ 
dant’s business.” Plaintiff, as an afterthought, now seeks 
a reversal upon an alleged ‘ ‘ good cause ’ ’ known to him but 
not called to the attention of the District Court which was 
being called upon to issue an order in a discretionary mat¬ 
ter. Under general principles this cannot be done for, as 
this Court said in a case where there had been no objection 
to a jury charge: “It is a salutary rule that errors which 
the trial court is given no opportunity to correct will not, in 
general, be considered on appeal.” Donovan v. Brown , 75 
App. D. C. 93, 124 F. (2d) 295 (1941). 

The case of Hickman v. Taylor, 329 U. S. 495 (1947) was 
an appeal from a contempt citation when defendant and its 
counsel refused to comply with a court order to produce 
certain written statements and memoranda of oral inter¬ 
views taken by the counsel in the course of preparation for 
possible litigation. The counsel was retained by the defen¬ 
dant three days after the accident involved “to defend 
them against potential suits” by representatives of the de¬ 
ceased employees and to sue another participant in the ac¬ 
cident. The Court unanimously held for the defendant 
that a showing of good cause was essential and that plain¬ 
tiff had made his demand without any showing of necessity 
or claim that denial of such production would unduly prej¬ 
udice the preparation of plaintiff’s case. The Court said: 

“For aught that appears, the essence of what peti¬ 
tioner seeks either has been revealed to him already 
through the interrogatories or is readily available to 
him direct from the witnesses for the asking.” 

While the court was in the Hickman case dealing with 
statements obtained by an attorney in the preparation of 
his client’s case, the spirit of the holding was not predicated 
upon any attorney-client privilege but upon the broad gen¬ 
eral ground that there would have to be a necessity or jus¬ 
tification showing in order for the inquiry to fall within 
the proper arena of discovery. The “work-product” of 
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the lawyer was there protected, and it is a “work-product” 
which plaintiff seeks in the instant case. 

The Hickman case is factually similar to the instant case 
as Mr. Powell is an attorney. (App. 4). He did not “hap¬ 
pen’’ to be a member of the bar as argued by plaintiff (Ap¬ 
pellant’s Brief, 4, 5). He was qualified for his w^ork, e.g. 
analyzing liability and having charge of claims and legal 
actions against defendant, because of his knowledge of legal 
principles. His capacity as a legal adviser was called into 
play in prescribing the procedure and setting up the forms 
to be used on which employees of defendant apprised him 
of their knowledge of an accident and in determining 
whether additional information was necessary (App. 5). 
The Davis statement was in accordance with the Powell 
procedure and was obtained for Mr. Powell’s use in his 
“ capacity as attorney at law and manager of the Claim 
Department in determining the liability, if any, of the de¬ 
fendant, Capital Transit Company, and for use in defend¬ 
ing any litigation which might and did, in fact, arise out of 
the occurrence described in the statement” (App. 4). That 
the plaintiff had not, when the Davis statement was ob¬ 
tained, yet filed a claim is immaterial. Practically speak¬ 
ing, a claim is inevitable in virtually every accident and 
near accident. The necessity for prompt investigation and 
preparation to meet such claims, if and when they mate¬ 
rialize against defendant, in order to protect itself, is mani¬ 
fest. A failure to do so would be to ignore both common 
knowledge and experience. 

That such materials collected by Mr. Powell as his work- 
product and that of defendant is not subject to discovery 
by the adverse party in the absence of a showing of good 
cause has been established by a long line of decisions in 
the District of Columbia. 

Slydell v. Capital Transit Co., 1 F. R. D. 15 (D. C. 

1939) (Justice Proctor); 

Seals v. Capital Transit Co., 1 F. R. D. 133 (D. C. 

1940) (Justice Letts); 
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Maxsell v. Capital Transit Co., Civil Action No. 21623 
(D. C. 1944) (Justice Goldsborough); 

Buckner v. Capital Transit Co., Civil Action No. 

35042 (D. C. 1946) (Justice Bailey); 

Harner v. Capital Transit Co., Civil Action No. 35697 
(D. C. 1947) (Justice Scliweinhaut). 

Justice Holtzoff when writing of Rule 34 in “Instruments 
of Discovery Under Federal Rules of Civil Procedure”, 41 
Mich. L. Rev. 205 (1942) stated that: 

“The rule may not be invoked for the purpose of pro¬ 
curing inspection of statements of witnesses secured by 
another party to the action or by his insurance car¬ 
rier.” 

In Seals v. Capital Transit Co., supra, plaintiff’s attorney 
had filed an affidavit in opposition to that of Mr. Powell to 
the effect that the latter was an employee and the state¬ 
ments were taken by him as an employee rather than as an 
attorney. However, Justice Letts ruled, at 134: 

“Such request should be predicated upon good cause 
shown. I find that plaintiff has not made a showing of 
good cause as required by the rule except that the state¬ 
ments signed by plaintiff in the possession of the de¬ 
fendant shall be produced.” 

'With some exceptions among the district judges in New 
York and Pennsylvania the Federal courts throughout the 
country appear to have followed the same policy as the 
courts of the District of Columbia in protecting the work- 
product obtained in anticipation of litigation. Thus, it is 
stated in Nelson v. Reid, 8 F. R. Serv. 662 (S. D. Fla. 1944) 
that: 

“ # • * there is a growing tendency to prevent any in¬ 
quiry into matters obtained by the adverse party in 
preparation of his action or defense.” 

And in Thiel v. Southern Pacific Co., 6 F.R.D. 219 (N. D. 
Calif. 1946) in sustaining a refusal to produce statements 
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or reports of a train crew taken by a railroad for the pur¬ 
pose of defending prospective litigation but which plaintiff 
alleged were made in the regular course of business, the 
court reviewed the authorities and concluded by saying, at 
222 • 


“In the light of all the circumstances surrounding the 
motion, and the affidavits of the parties on file herein, 
plaintiff has not shown good cause for the granting 
thereof; accordingly, in view of the interpretation 
placed upon Rule 34 by well considered authorities, the 
motion should be, and the same is hereby denied.” 

In McCarthy v. Palmer , 29 F. Supp. 585 (E. D. N. Y. 1939) 
the court said in this connection, at 586: 

“While the rules of Civil Procedure were designed to 
permit liberal examination and discovery, they were 
not intended to be made the vehicle through which one 
litigant could make use of his opponent’s prepara¬ 
tion of his case. To use them in such a manner would 
penalize the diligent and place a premium on laziness. 
It is fair to assume that, except in the most unusual cir¬ 
cumstances, no such result was intended. ’ ’ 

Even some of the cases cited in Appellant’s Brief recog¬ 
nize the principle here urged as to the protection of defen¬ 
dant’s preparation for litigation. Thus, in Cogdill v. T.V.A., 
7 F.R.D. 411 (E. D. Tenn. 1947), quoted by plaintiff (Appel¬ 
lant’s Brief, 8-9) the court at first ordered the production 
of certain statements relating to a highway accident, but 
later reversed this ruling wffien shown by supplemental affi¬ 
davits the full facts, saying, at 415: 

“The Court is particularly impressed by so much of 
the supplemental affidavits as tend to show that the 
status of counsel for defendant is that of autonomous 
attorneys and that there is not sufficient showing of 
necessity to require said attorneys to disclose to plain¬ 
tiff the contents of their private file. As one of the 
affidavits discloses the names of all persons interviewed 
by defendant’s counsel by way of preliminary investi¬ 
gation of the accident, this disclosure, we believe, re- 
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moves the necessity that served as a basis for sustain¬ 
ing of plaintiff’s motion as regards disclosure of writ¬ 
ten statements.” 

The case of Murphy v. N. Y. Porto Rico S. S. Co., 27 F. 
Supp. 878 (S. D. N. Y. 1939) is cited by plaintiff as holding 
that reports made by employees in the regular course of 
their business are subject to discovery (Appellant’s Brief, 
9). The opinion, by Judge Hulbert, states, at 8S0: 

“It is not to be supposed that the Court would direct 
the disclosure to the plaintiff’s attorney of information 
gathered by the defendant’s attorney after the date of 
the accident in preparation for the defense of the ac¬ 
tion. 

“I take the words set forth in the order ‘ any reports 
made in the regular course of business with reference 
to the plaintiff’s injuries’ to mean, information fur¬ 
nished by the officers of vessel to the owners in the 
form of a report ...” 

This same judge in French v. Zalstem-Zalesshy, 4 F. R. 
Serv. 465 (S. D. N. Y. 1940) concerning an examination of 
the defendant’s insurance carrier, said at 466: 

“I have carefully read the deposition of the witness 
Stender, claims manager, whose examination appears 
to have been quite exhaustive. * • # he will not be re¬ 
quired to furnish statements taken from Mr. Buckley 
or Mr. Taylor, who are ‘blotter witnesses’ and equally 
available to both sides. 

“It is not the function of the defendant to make avail¬ 
able to plaintiff the result of its investigations in pre¬ 
paring for trial * * 

Many of the courts refusing discovery under such cir¬ 
cumstances refer to the fact that the names of the witnesses, 
as in the case at bar, having been supplied, it is then up 
to the party to whom they have been supplied to take its own 
statements or examine the witness by deposition. 

Hoffman v. C. & 0. Ry., 10 F. R. Serv. § 33.351, Case 3 
(N. D. Ohio, 1947). 

Creden v. Central R. R., 2 F. R. Serv. 361 (E. D. N. Y. 
1940). 
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In Havrisko v. United States, 10 F. R. Serv. § 34.411 Case 
4 (E. D. N. Y. 1946) the Court said of an admiralty rule 
which is substantially identical with Rule 34: 

“He fails to show ‘good cause’ for granting his motion, 
namely, that he does not now possess the information 
which would enable him to go to trial; that is, the names 
and addresses of the witnesses. If he knows who they 
are, he can ascertain from them what they observed 
upon the occasion in question. * * * 

“The mere desire on the part of his attorney, to know 
what his adversaries or their clients believe to be the 
true facts, is not itself a good cause within the rule. 
Some factual showing is required to relieve the libelant 
of preparing his own case, in lieu of a mere conclusion 
stated by his attorney.” 

Plaintiff devotes some effort in his brief to asserting that 
Mr. Powell is not an attorney but an ordinary employee of 
defendant (Appellant’s Brief, 4, 5). Even if such could be 
established upon the record, the result should be no differ¬ 
ent as to the production of documents obtained by a party , 
as distinguished from the party’s attorney, in anticipation 
of litigation. While it is true that Hickman v. Taylor, 
supra , involved statements taken by the attorney, it by no 
means follows that the Supreme Court meant to imply that 
this feature marked the only situation in which one seeking 
the wrork-product of his opponent made in anticipation of 
litigation would be required to show good cause. On prin¬ 
ciple, it would seem that a party which conducted its own 
investigation, either because it was unable to hire a lawyer, 
or because it had so great a volume that it was more eco¬ 
nomical to have its own investigative set-up, should not be 
placed in a worse position discovery-wise than some other 
party which hired a lawyer. To place the legal profession 
in a favored position in this respect wrould be to place it in 
an untenable position since nothing in our law requires a 
litigant to hire a lawyer, nor would public policy condone it. 
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The spirit of Rickman v. Taylor is that good cause must 
be shown to justify any invasion of a party’s investigation. 
In Reading v. Woodward <£ Lothrop, Civil Action No. 690-47 
(argued 3 October 1947) Mr. Justice Holtzoff sustained ob¬ 
jections to interrogatories under Rule 33 upon the ground 
that under the spirit of Hickman v. Taylor, the plaintiff 
could not have required production of statements taken (by 
defendant’s insurer) in anticipation of litigation and hence 
could not call on defendant under Rule 33 to divulge their 
contents. 

Judge Chestnut, in Maryland v. Pan Am. Bus Lines, 1 
F.R.D. 213 (D. Md. 1940), a case concerning statements 
obtained by the defendant’s insurance investigator, said 
at 215: 

“After consideration, it is my opinion that the scope 
of the examination of the witness Trapnell should be 
limited to the ‘identity and location of persons having 
knowledge of relevant facts ’; and that he should not be 
required to produce or make available to the plaintiff 
the statements, oral or written, of the persons whom he 
has interviewed and who mav be called as witnesses 
at the trial. It is obvious that their mere statements 
to him are purely hearsay and would not be admissible 
in evidence. . . . Furthermore, it does not seem 

reasonable to require the defendant’s insurer which 
has made an investigation at its own expense, to fur¬ 
nish its adversaries with the result of that examination 
free of cost to them.” 

There appears to be a tacit feeling both of bench and bar 
that it is unreasonable that one party to litigation be al¬ 
lowed to make use of the other’s preparation of its case in 
the absence of a very strong showing of necessity for such 
invasion. Practically speaking there would seem to be 
sound reasons in public policy under our system of ad¬ 
verse trials for such a view. As the District Court indi¬ 
cated on the oral argument of the instant case, to allow 
such invasions of the litigant’s preparation might often 
have a detrimental effect upon a party’s method of prep- 
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aration. Adequate investigation is an essential step in the 
ascertainment of truth on disputed issues. Certainly, the 
incentive for full investigation will be dampened unless 
parties can investigate in freedom without the feeling that 
their adversaries can obtain the fruit thereof for the ask¬ 
ing. The “good cause” provision of Rule 34 prevents the 
protection of the work-product from being absolute when 
it would manifestly work injustice. But the protection in 
the ordinary case should exist, and it should exist irrespec¬ 
tive of whether the party himself investigates or whether 
he has his attorney or some other agent make the investi¬ 
gation. It is his “work-product” irrespective of whether 
the investigation is made personally or through employees 
or agents. 

IV. CONCLUSION. 

Because plaintiff now seeks to reverse the exercise of a 
discretion which was not exercised in his favor when he had 
made no showing of good cause therefor, because the es¬ 
sence of the matter sought had already been revealed to 
plaintiff, because that which he sought did not constitute or 
contain evidence, the District Court’s refusal to order dis¬ 
covery of the work-product of plaintiff’s adversary, the 
order of the District Court herein should be affirmed. 

Respectfully submitted, 

George D. Horning, Jr., 
Frank F. Roberson, 

810 Colorado Building, 
Washington, D. C., 
Attorneys for Appellee. 




